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Local Rule 36(c).

_________________________________________________________________

OPINION

PER CURIAM:

Kelly-Springfield Tire Company (Kelly) operated a tire factory in
Cumberland, Maryland, from the time of its incorporation in 1935
until 1987. Kelly was a wholly owned subsidiary of defendant-
appellee, Goodyear Tire & Rubber Company (Goodyear). Goodyear
has acknowledged that while Kelly's Cumberland plant was in opera-
tion, Kelly operated as an autonomous, separate entity from Good-
year. For example, Kelly maintained its own bank accounts and
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books, Kelly's own officers ran the company, and Kelly negotiated a
separate labor contract with the United Rubber Workers. Over the
years, however, Goodyear did sell Kelly certain chemicals for use at
the Cumberland plant, and Goodyear also provided Kelly with assis-
tance and advice on workplace health and safety, including the han-
dling of toxic chemicals.

The plaintiffs (appellants) in this case against Goodyear are former
Kelly employees who worked at the Cumberland plant at various
times between 1940 and 1987. They allege that they developed vari-
ous diseases from contact with chemicals used at the plant. Their
claims against Goodyear include a claim (under the Restatement (Sec-
ond) of Torts § 324A) that Goodyear was negligent in advising Kelly
with respect to the handling of those chemicals.

The plaintiffs here are the third group to sue Goodyear on these
claims. The first group of Kelly employees filed an action against
Goodyear in 1980 in the District of Maryland, with Judge Miller pre-
siding. Goodyear moved to dismiss, arguing that public policy
encouraged a parent company to share information with its subsidiary.
Judge Miller held that, notwithstanding the public policy consider-
ation, "parent corporations cannot expect to receive the benefits of the
corporate veil without subjecting themselves to liability in tort for
their own negligent conduct." See Heinrich v. Goodyear Tire & Rub-
ber Co., 532 F. Supp. 1348, 1356 (D. Md. 1982). Because Goodyear
was a separate legal entity from Kelly, Judge Miller permitted the
Kelly employees to pursue their claims against Goodyear for its inde-
pendent negligence. This first case later settled.

A second group of former Kelly employees sued Goodyear in 1987
in the District of Maryland on the same theories, and this time the
case went to Judge Smalkin. Judge Smalkin concluded that the
employees had failed to forecast sufficient evidence to establish that
Goodyear's actions caused their injuries, and he granted summary
judgment to Goodyear. See McClelland v. Goodyear Tire & Rubber
Co., 735 F. Supp. 172 (D. Md. 1990). In dicta Judge Smalkin sug-
gested that the claims against Goodyear would have been barred by
Maryland's workers' compensation law, which grants employers
immunity from tort suits by employees. Judge Smalkin believed that
"Goodyear was acting as plaintiffs' employer, not as an outsider who
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assumed extra duties, when it performed the traditional employer's
tasks associated with workplace safety and health in its `captive
plant.'" Id. at 175 (citation omitted).

Finally, in 1990 a third group of plaintiffs filed this action in the
District of Maryland making the same claims, including the claim
under § 324A of the Restatement. After the case was transferred to
the District of Pennsylvania and transferred back to Maryland, it was
assigned to Judge Smalkin. In granting summary judgment to Good-
year on March 5, 1997, Judge Smalkin followed his earlier dicta in
McClelland and said that Goodyear and Kelly"were essentially indis-
tinguishable in terms of real management and control of matters per-
taining to chemical usage and industrial hygiene within the [Kelly]
plant." Aldridge v. Goodyear Tire & Rubber Co., Civ. No. H90-140,
slip op. at 7 (D. Md. Mar. 5, 1997). As a result, Goodyear (as Kelly's
parent) could be regarded as an employer of the Kelly employees.
Since Maryland workers' compensation law immunizes employers
from tort liability against their employees, Judge Smalkin held that
Goodyear was immune from liability to the plaintiffs in this action.
See id. at 9-10.

Shortly after the plaintiffs appealed Judge Smalkin's summary
judgment order, the Court of Appeals of Maryland considered the
issue of when a parent corporation is entitled to immunity from tort
suits by the injured employees of its subsidiary. See Great Atlantic &
Pacific Tea Co. v. Imbraguglio, 697 A.2d 885 (Md. 1997). In
Imbraguglio the Court of Appeals of Maryland explicitly rejected the
dicta in McClelland. See id. at 895-96. The Maryland court held that
"[i]mmunity will flow to the parent [only] to the extent that it func-
tions as the injured employee's employer." Id. at 896. The court said
that the established five-factor test used to determine whether there is
an "employer/employee relationship" also determines whether a par-
ent company functions as the employer of its subsidiary's employees.
The five factors include:

(1) the power to select and hire the employee, (2) the pay-
ment of wages, (3) the power to discharge, (4) the power to
control the employee's conduct, and (5) whether the work is
part of the regular business of the employer.
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Id. at 893-94 (quoting Whitehead v. Safway Steel Products, 497 A.2d
803, 808-09 (Md. 1985)).

The district court's analysis of whether Goodyear was the plain-
tiffs' employer fell short of what is required under the Imbraguglio
test. Indeed, Goodyear concedes that the order awarding it summary
judgment must be reconsidered in light of this new decision. See
Appellee's Br. at 10-11. Accordingly, the judgment of the district
court is vacated, and the case is remanded for further proceedings in
light of Imbraguglio.*

VACATED AND REMANDED
_________________________________________________________________
*The plaintiffs claim that the chief judge of the District of Maryland
(who recused himself from the outset), Judge Smalkin, and the active
judges of that district meeting en banc (without the chief judge and Judge
Smalkin) all acted improperly to arrange the assignment of this case to
Judge Smalkin. The plaintiffs ask that we direct that the case be reas-
signed to a different district judge. We are quite firm in our judgment
that there was nothing improper, or even suggesting an appearance of
impropriety, in the assignment of this case to Judge Smalkin. We there-
fore refuse to order a reassignment.
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